
STATE 0F NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Fairchi lds Publ icat ions
Div is ion  Cap i ta l  C i t ies  Med ia ,  Inc .

for Redeterminat j .on of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9A of the Tax law for
the Years 1972-7975.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before rne this
15 th  day  o f  Ju1y ,  1983.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 15th day of JuIy,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Fairchi lds Publ icat ions, Divis ion Capit .al  Cit ies Media,
Inc.,  the pet i t ioner in the within proceeding, by enclosing a true copy thereof
in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Fairchi lds Publ icat ions
Div is ion  Cap i ta l  C i t ies  Med ia ,  Inc .
485 Madison Avenue
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New york.

AFFIDAVIT OF UAII,ING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

AUTHONIZED TO ADilINISTER
0AIHS PURSUANT T0 IAJ( IrAlf
SECTION 17{



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Fairchi lds Publ icat ions
Div is ion  Cap i ta l  C i t ies  Med ia ,  fnc .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9A of the Tax law for
the Years I972-1975.

A}FIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 15th day of July,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon landis Olesker the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

landis Olesker
Hal l ,  Dickler,  lawler,  Kent & Howley
460 Park Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Ju ly ,  1983.

(,4
AUTHORIZED TO EOUTNTSTNR
OATHS PIIRSUANT T0 lAX IJAW
SECTION 174

)1/



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

J u l y  1 5 ,  1 9 8 3

Fairchi lds Publ icat ions
Div is ion  Cap i ta l  C i t ies  Med ia ,  Inc .
485 Madison Avenue
New York, NY 10022

GenLlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  1090 o f  the  Tax  law,  any  proceed ing  in  cour t  Lo  rev iew
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding / i9 State Campus
Albany, New York 12227
Phone / /  (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Land is  O lesker
Ha l l ,  D ick le r ,  Lawler ,  Kent  &  Howley
460 Park  Ave.
New York, NY 10022
Taxing Bureau' s RepresenLat ive



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ions

o f

FAIRCHII.D PUBLICATIONS DIVISION,
CAPITAL CITIBS MEDIA, INC.

for Redetermination of a Deficiency or for
Refund of Corporation Franchise Tax under
Article 9-A of the Tax Lar+ for the years 1972
through L975.

DECISION

Pet i t i .oner ,  Fa i rch i ld  Pub l ica t ions  D iv is ion ,  Cap i ta l  C i t ies  Med ia ,  Inc , ,

485 Madison Avenue, New York, New York 10022., filed petitions for redetermination

of a def ic iency or for refund of corporat ion franchise tax under Art ic le 9-A of

the Tax Law for the years 1972 through 1g75 (Fi le Ho. 2439g).

Pet i t ioner,  bY i ts duly authorized representat ive, has waived a forural

hearing and submitted i ts case for decision by the State Tax Commission based

on the f i le.  After due considerat ion, Lhe Commission renders the fol lowing

dec is ion .

ISSUE

Whether receipts earned by pet. i t ioner from advert is ing contract.s during

Lhe years 1972 Lhrough 1975 were al locable ent irely to New York, or rather were

al locable to New York only to the extent of the rat io establ ished by comparing

sales of newspapers in New York to total  sales,

FINDINGS OF FACT

1.  Pet i t ioner ,  Fa i rch i ld  Pub l ica t ions  D iv is ion ,  Cap i ta l  C i t ies  Med ia ,

Inc .  ( fo r rner ly  Fa i rch i ld  Pub l ica t ions ,  Inc . ,  and re fe r red  to  here ina f te r  as

"Fairchi ld") ,  t imely f i led New York State Corporat ion Franchise Tax Reports
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(Forms CT-3) for each of the years L972 through 1975, on which i ts pr incipal

business act iv i ty was l isted as publ ishing.

2. 0n January 13, 1976, Fairchi ld f i led amended Forms CT-3 for each of

the years 1972 through 1974, attached to which were claims for credit  or refund

of  t .ax  pa id  (Forms CT-8)  in  the  amounts  o f  $72,597.00  fo r  L972,  $73,407.00  fo r

1 9 7 3  a n d  $ 1 0 0 , 5 7 5 . 0 0  f o r  1 9 7 4 .

3. Fairchi ld indicated on i ts claims for credit  or refund that the

recomputation of its tax per the amended returns was the result of a change in

the numerator of the receipts factor used in the calculat ion of pet i t ionerts

business al locat ion percentage (tota} New York receipts divided by total

receipts from every"where).  The Forms CT-8 f i led by pet i t ioner further

spec i f ied  as  fo l lows:

" I r ]ece ip ts  f rom adver t i s ing  cons t i tu te  'o ther  bus iness  rece ip ts '
wh ich ,  pursuant  to  Sec t ion  210.3(a) (2 ) (d )  o f  the  Tax  Law,  a re  inc luded
in the numerator to the extent they are earned within the State.
Revenues from advert ining have been real located to ref lect the si tus
of the subscribers. The pr imary purpose of the advert iser is to
reach the market in which the publ icat ion circulates, The publ isher,
in turn, guarantees a part icular c irculat ion market,  this market 's
demographics determine adverLising revenue. The si tus of this market
is clear ly the place in which the income is earned.tr .

4.  0n Apri l  25, 1,977, the Audit  Divis ion issued to Fairchi ld a Statement

of Audit .  Adjustment pertaining to L975, advising Fairchi ld of a proposed

def ic iency in the amount of $1201342.00 for 1975. Fairchi ld paid this amount,

together  w i t .h  in te res t  o f  911,357.88 .  Fa i rch i ld  therea f te r  f i l ed  a  c la im fo r

c red i t  o r  re fund o f  th is  to ta l  amount  pa id  ($137,699.88) ,  and s ta ted  the  bas is

fo r  i t s  c la im as  fo l lows:

"[o]ur payment. of the tax plus interest per your Notice of
Deficiency dated June 6, L977 was in error. Receipts from adver-
t ising contracts constitute other business receipts in accordance
wi th sect ion 210.3(a)(2)(D)  and are inc luded in  the numerator  o f  the
receipts factor of the al location formula in the same ratio as the
sales of the newspapers in New York bear to the total sales. ".
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5. By letters dated November 5, l lV6

Division advised Fairchi ld that i ts cla: ims

years 1972 through 1975 were denied.

and November 1.6, 1978, the Audit

for credit or refund for each of the

6. Fairchi ld f i led pet, i t ions protest ing the above denials of i ts c laims

for credit  or refund, repeat ing thereon the statenent contained in i ts 1975

c la im (see F ind ing  o f  Fac t  "4 r ' )  as  the  bas is  o f  i t s  p ro tes t  fo r  each o f  the

years  a t  i ssue.

7. The Audit  Divis ion, by i ts answers t .o the pet i t ions, agrees that

receipts from the advert is ing contracts const i tute other business receipts

under  Sec t ion  210.3(a) (2 ) (D) ,  bu t  howev€: r ,  asser ts  tha t  these rece ip ts  a re

received from the advert isers rather than from the readers (of the newspapers)

and are therefore earned in New York.

8. There was no evidence containedl in the f i le or otherwise presented by

pet i t ioner with respect to how and where the contracts giving r ise to the

advert is ing receipts hlere negot iated, or how and where the advert iserrs require-

ments under the contracLs were handled.

CONCTUSIONS OF tAW

A.  That  sec t ion  210.3(a)  o f  tbe  Tax  Law prov ides  fo r  the  a l loca t ion  to

New York of the corporate taxpayer 's business income by means of a business

al locat ion percentage consist ing of the average of three (3) factors; (1) real

and tangible personal property,  (2) receipts and (3) wages.

B.  That  dur ing  the  years  a t  i ssue here in ,  sec t ion  210.3(a) (2 )  o f  the  Tax

Law provided that the receipts factor was to be determined by:

r ' (2 )  ascer ta in ing  the  percentage wh ich  the  rece ip ts  o f  the  taxpayer r . . . r
ar is ing during such period from
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(A) sales of i ts tangible perrsonal property where shipnents are
made to points within thirs state,

(B) services performed within the st .ate,

(C) rentals from property si tuated, and royalLies from the use
of patents or copyrights within the state, and

(D) al l  other business receiptbs earned within the state, bear to
the total  amount of the t ; lxpayer 's receipts,  s imi lar ly
computed, ar is ing during such period from al l  sales of i ts
tangible personal propertrp, service, rentals,  royalt ies and
al l  other business transact ions, whether within or without
the st .ate l rr

C.  That  sec t ion  210.3(a)  o f  the  Tax  Law was amended by  [ .  1981,  Ch.  1 .03 ,

sec t ion  (L ) ,  subparagraph (2 ) ,  c lause ( l l )  to  read as  fo l lows:

"(B) services performed within the state, provided, however,  that in
the case of a taxpayer engaged in the business of publ ishing news-
papers or per iodicals,  receipts ar l ls ing from the sales of advert is ing
contained in such newspapers and periodicals shal l  be attr ibutable
only to the extent that such newspapers and periodicals are del ivered
to  po in ts  w i th in  the  s ta te , ' f .

This amendment to sect ion 210.3(a)(2)(B) vras nade

beginning or or af ter January 1, 1982, ernd is not

appl icable to taxable years

re t roacL ive  to  p r io r  years .

D. That the receipts from the adverrt is ing contracts const i tuted other

bus iness  rece ip ts  in  accordance w i th  sec t ion  2 f0 .3 (a) (2 ) (D)  o f  the  Tax  Law.

The petitioner has provided no evidence to shoh' that the contracts were negotiated

or handled anlnnhere other than in New York. Accordingly,  said receipts earned

during the years at issue were al locabler to New York (see Conde Nast Pub. v.

Tax  Comm. ,  51  A .D .2d  17 ,  mo t .  f o r  l v .  t o  app den.  39 N.Y.2d 842)



E .

Media ,

claims

DATED:

5 -

That the pet i t ions of Fairchi ld Publ icat ions Divis ion, Capital  Cit ies

Inc .  a re  hereby  den ied  and the  Aud i t  D iv is ion 's  den ia ls  o f  pe t i t ioner 's

for credit  or refund are suslained.

Albany, New York STATE TAX COMMISSION

JUL 15 1983 r-Qrtll*-'aeA*rcP+, -
PRESIDENT


